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CRIMINAL PROPERTY CONFISCATION BILL 2000 
Third Reading 

MR PRINCE (Albany - Minister for Police) [3.08 pm]:  I move - 

That the Bill be now read a third time. 

MR WIESE (Wagin) [3.08 pm]: I wish to make some comments in relation to the Criminal Property 
Confiscation Bill, especially as I had a fair bit to say during the debate.  I will try to be as precise and concise as 
possible.  I found myself in an amazing situation during the debate on this legislation.  I was virtually the only 
person expressing concerns about the content of the Bill - not so much what the Bill was doing - and at - 

Mr McGinty:  The member for Churchlands also made some comments.  You received some moral support. 

Mr WIESE:  Yes, there was some.  I said “virtually”; not totally.  I received a lot of moral support, and I also 
wish to comment about that. 

As a person from a farming background, I found myself in the extraordinary situation of having to stand up for 
what I believe to be basic legal principles that have been part of the legislative framework of this State and of 
Australia for a long time.  Unlike me, a number of members of this Parliament are lawyers or have legal training.  
However, I was given a lot of moral support by some members of this Parliament.  I have found myself battling 
alone for things that I believe are basic to our system of law.  I am surprised and amazed that, as a person with 
no legal background, I am the one standing up for a range of things that I believe most lawyers would regard as 
sacrosanct in our system of law. 

The legislation has a number of powers that it should not have, and the Parliament should think carefully before 
it endorses those powers.  Numerous amendments were made to the legislation during the debate.  I would have 
thought that lawyers would be concerned about the effect of the legislation on legal privilege and confidentiality 
between lawyers and clients.  For the purposes of the legislation, these concepts have been abandoned.  They 
have been swept out the window by clauses in the Bill and by amendments that the minister brought into the 
Parliament.  I find it extraordinary that mine was the only voice of opposition to the provisions.  I raised the issue 
with many members of the House who have legal training and asked them how comfortable they felt about the 
provisions in the legislation.  They all expressed some concern.  I raised the issue with a number of people - 
lawyers and non-lawyers - outside Parliament, and they expressed enormous concern and alarm that the 
Parliament would consider such provisions.  I believe a precedent will be set that will come back to bite us.  The 
reality is that the legislation has passed the second reading stage, and I have no doubt that it will be passed by 
this House and the Legislative Council with its provisions intact. 

Time and again, the concept of the onus of proof has been reversed in legislation.  The safeguards that I believe 
have always been part and parcel of our legal system over decades, even centuries, have been removed.  The 
safeguards against self-incrimination have been removed.  The legislation compels people to provide evidence 
and to answer questions even if the evidence and information provided can be used against them in court 
proceedings.  Although there was much debate on them, the provisions remain in the Bill. 

The Bill removes the basic protection that is provided by a mortgage as a security against borrowings.  As I 
understand it, such security has been a provision in law for decades, if not a century.  The minister is on record 
as saying that it has not always been there.  Even if that is the case, it has been the underpinning of the system of 
borrowing for many decades.  As a result of the changes made by this legislation - the minister has agreed that 
these changes will occur - basic changes will have to be made to the way banks and financial institutions provide 
security for themselves.  I have no doubt that banks will introduce those measures, and will go as far as they can 
to provide safeguards within the existing system of mortgage documentation to ensure their protection.  I have 
real reservations about ordinary, private individuals who lend and borrow in the same way, with the same system 
of security - a first or second mortgage.  How many of those people will be in a position to take the same steps 
that the banks will take to safeguard their own security?  It behoves this Government and this minister to ensure 
that very strong publicity is given to some of the changes that will need to be made by anyone contemplating 
lending against mortgage security in the future.  That is a major and significant change, and the minister agreed 
that great changes would need to be made in the way that lenders operate in the future as a result of the passage 
of this legislation.  All the lawyers in this House to whom I have spoken have expressed concerns about some of 
the effects of this legislation, but they have all accepted and voted for its provisions.  

Important lessons for the future have arisen from the way this legislation has been handled.  The first of those 
lessons is that legislation of this nature, with such huge potential impact, should not be brought into this place 
and debated in the dying days of a Parliament, and in the run-up to an election.  If this legislation had been 
debated three years ago, it would have been handled in a very different way.  I hope that in future, legislation of 
this radical nature is not debated in a pre-election climate.   



Extract from Hansard 
[ASSEMBLY - Tuesday, 14 November 2000] 

 p2809b-2812a 
Mr Kevin Prince; Mr Bob Wiese; Mr Jim McGinty 

 [2] 

One of the clauses in the Bill that received very little attention because the consideration in detail stage was 
winding up will allow a future minister to extend by way of regulation the scope and impact of this legislation to 
cover other offences not contemplated in this debate.  I do not believe that Parliament should ever pass 
legislation that allows a future minister or Government, from either side of politics, to extend by way of 
regulation the scope of legislation that we debate in this House.  It is fine for ministers and Governments to say 
in this place that regulations are tabled in Parliament and are subject to a parliamentary process of scrutiny and 
disallowance.  All of that is true, but how many members in this House, apart from those who sit on the Joint 
Standing Committee on Delegated Legislation, can honestly say that they have taken from the Table and 
scrutinised a paper that contains new regulations?  No doubt you, Mr Deputy Speaker, can honestly say that, but 
that is because you spent many years as a member of the Delegated Legislation Committee.  I say without fear of 
contradiction that very few members in this Parliament have ever taken from the Table and scrutinised a paper 
that contains regulations as published in the Government Gazette and then debated those issues in this House.  It 
is a very rare occurrence.  I go further than that:  I doubt that many members in this House understand the 
process of delegated legislation and regulation and the process by which it can be scrutinised.  The reality is that 
those who sit in this House do not have the proper and effective mechanisms for scrutinising delegated 
legislation.  I know I am straying from the subject, but we have, in a de facto fashion, delegated our scrutiny of 
that subsidiary legislation - that is, regulations, by-laws and local laws - to the upper House.  That is an appalling 
situation, and I hope at some stage in the future this House will take steps to change it.   

A clause of that type should never be allowed to pass through this House, let alone the other House.  There 
should not be a mechanism that allows a minister or a Government to change the scope of primary legislation by 
way of a regulation published in the Government Gazette and tabled in this Parliament.  I hope that does not 
happen in the future.  If any Government wants to make changes to an Act, it should be done by way of an 
amending Bill brought into this Parliament, subjected to all the processes of this House and properly debated.  It 
should never be done by way of regulation.   

This Bill removes the ability of local government or other government instrumentalities to recover rates and 
charges from the Public Trustee during any period that he may have the custody of confiscated land and 
property.  That should never have been allowed to pass through this Parliament.  Although I hate to pass this 
House’s role on legislation to the other House, I hope the other House amends this legislation.  That should not 
be allowed to occur.   

The clause also removes the ability of an employee to be paid for long service leave by the Public Trustee while 
he is running or operating a business as a result of some freezing notice or the confiscation of property, which 
will happen as a consequence of this legislation.  That is an absolute disgrace.  It is appalling that an employee 
can be denied access to long service leave from the Public Trustee if at the time that long service leave becomes 
due the Public Trustee is running the property.  The employee has a right to it and it should be paid by the Public 
Trustee, in the same way as it would be paid by anyone else running the business.  Again, that is appalling. 

Lastly, I will comment on the issue that puts me in opposition to my own Government on this legislation; that is, 
the way in which this legislation deals with the victims.  It is my strong contention that any property confiscated 
from a criminal as a result of the operation of this legislation will, at the inception, have come from people who 
have been victims of that criminal.  On occasions it will be difficult to isolate the effect of the operations of a 
drug pusher, for instance, on a victim.  However, when dealing with property crimes, such as major theft or 
major fraud, if a clear link can be identified between the victim and the criminal whose property is ultimately 
confiscated as a result of the operation of this legislation, it is absolutely appalling that the property, money or 
whatever can be passed straight to the State - to the police or to whomever else it finishes up with - and totally 
bypass the victim. 

That is the point at which I started to solidify my opposition to this legislation - I am not in complete opposition 
to it, but I oppose parts of it.  Having been a Minister for Police for four years and having been part of the fight 
against crime, especially organised crime, I, perhaps more than anyone else in this Parliament, am acutely aware 
of how difficult it is, and has always been, to bring to book some of the major criminals - those people who are 
part of major crime syndicates - and to get charges laid against them, let alone get convictions against them in a 
court.  Therefore, I am not opposed to the concept of the legislation.  However, I have enormous concerns about 
parts of it, and they were voiced as strongly as I could possibly voice them during the debate. 

I am appalled at the way in which this legislation will deal with victims of crime.  As I said during the debate - it 
bears discussion now - I first raised the issue in the joint party room.  At that stage I had not even seen the 
proposed Bill.  I had only heard what would be in the legislation the Government proposed to introduce into this 
Parliament.  It was not until later in the day that I first read the Bill.  However, it must be borne in mind that that 
was draft 21 of this legislation.   
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At no stage during the two or three years in which this legislation went through the incubation and development 
period was the victim taken into the consideration.  Draft 21 of the legislation is still in my possession.  The 
clause in that draft that deals with the way in which the Attorney General shall disburse moneys does not 
mention the victim.  That draft contains no mechanism by which the proceeds of the confiscated property could 
be given to the victim.  He never even got a mention.  I discussed that with the Attorney General, and I give him 
credit that the legislation introduced into the Parliament the next day at least contained a minor mechanism 
whereby some of the confiscated funds could be made available to help the victim.  That is still in the legislation 
that will be sent to the other place.  However, to add insult to injury, all the victim will receive from the Attorney 
General’s confiscation account will be funding for civil court action to try to recover some of the proceeds of the 
stolen or defrauded property.  That was, and still is, an absolute disgrace.  The only mechanism that we will 
provide for the victims of the people from whom the State will confiscate property and money is that the 
Attorney General, who will have the final say about the disbursement of those funds, may make funds available 
to the victims to enable them to take civil proceedings against the criminals.  The future will tell the worth of that 
mechanism, as the provisions of this legislation mean the criminal will probably not have any property left.  
What will be the point of funding a victim to take civil action to try to recover money and property from a 
criminal who has already had his property and money confiscated?  That is a disgrace. 

The mechanisms and amendments I proposed would have given the victim, who believed he had a case against a 
criminal in the process of having his property and money confiscated, the opportunity to show the court that he 
was a victim and that some of the moneys to be confiscated came from him.  A subsequent amendment would 
have enabled that victim to receive his share of the confiscated funds before the Attorney General could disburse 
them to any other entity, whether that be the police or others allowed by the legislation.  My proposal would 
have enabled the victim to be the first person to have access to the proceeds of property confiscated from the 
criminal. 

I respect the minister handling the legislation and the other members of the Parliament to whom I spoke about 
my misgivings, because none expressed the belief or concern that what I was trying to do was not right.  
Everybody in the Parliament supported the concept of what I put before the House, and all agreed that what I 
was trying to do was correct.  The minister also admitted that my proposed amendments were justifiable.  He 
expressed the strong wish that the next Government - he hoped it would be a coalition Government - would 
implement the changes I was trying to put in place.  I take my hat off to the minister for saying that.  However, 
no changes will be made to the Bill this House will send to the Legislative Council.  The concept I espoused will 
not be accepted by this Government and will not be put into legislation by the upper House.  Even if the 
Government wanted to introduce and accept those changes and concepts, it would not have time to do so 
between now and the end of this session of Parliament, after which members will go to the polls.  I strongly hope 
that a future Government - of any political persuasion - will make the necessary changes; however, as a result of 
what has happened in this Parliament, they will not be made at this stage. 

I regret that during my last days as a member of this Parliament I had to oppose major legislation.  I did not 
enjoy that.  However, I hope that, as a result of what I have done over the past five or six weeks, those changes 
are introduced in the future.  If that occurs, some good will have come from my actions. 

MR McGINTY (Fremantle) [3.38 pm]:  The Opposition supports this legislation.  It has already indicated its 
support for the concept of tougher laws to deal with an issue that upsets members of the community more than 
most other things; that is, people parading ill-gotten gains and proceeds of crime or goods that have not been 
obtained through any obvious legal means.  

MR PRINCE (Albany - Minister for Police) [3.39 pm]:  I thank members for their contributions and support, 
and for their interesting contributions to the third reading debate.  The member for Wagin said that the protection 
of the mortgagee had been removed by the legislation.  I remind the member that during the debate on the Bill, 
clauses 83(2) and (3) were amended to provide that a mortgage still is an effective security, and that provides 
protection.  

Question put and passed. 

Bill read a third time and transmitted to the Council. 

CRIMINAL PROPERTY CONFISCATION (CONSEQUENTIAL PROVISIONS) BILL 2000 

Second Reading 

Resumed from 6 September. 

MR PRINCE (Albany - Minister for Police) [3.40 pm]:  In normal circumstances I would simply move the Bill 
straight through to the third reading stage with the cooperation of the members who are present.  However, there 
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is an amendment on the Notice Paper due to a typographical error discovered in the process of review.  For that 
purpose the matter must briefly go into Consideration in Detail for that amendment to be moved.   

Question put and passed. 

Bill read a second time.  

Consideration in Detail 

Clauses 1 to 11 put and passed. 
Clause 12:  Director of Public Prosecutions Act 1991 - amendment and savings - 

Mr PRINCE:  I move -  

Page 8, line 9 - To delete “subsection (2)” and substitute “section 16(2)”. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 13 to 15 put and passed. 

Title put and passed. 
 


